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al{ a4fh za 3r8 meroriits 3ra aa & at a gr mar' uf zenRerfa Ra
sag +g Re 3rf@rantt 3r4ta u gate 3ma wfd a rat&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Gld al qr gterur 3ear

Revision application to Government of India:

() a€ta Un4l zyc 3nf@7fr, 1994 ctr 'cITTT 3TTlc'f -;:frir ~ ~~ cfi 6fR "if ~ 'cITTT cBl"
'3"4"-tfRT cfi ~~ 4X~cb cf> 3TT'JTffi "Tffia-TOT ~. 311:fr;=r ~' 'liRTI '{i\!cf>lx, fcrffi li?llW-l, m
fcrwr, atft ifGrc, Ra ta rai, ir f, { fact : 110001 cm- ctr \J[Rf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, ·parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

ii) zuf? ma #t TRa ura wt gar um fat qusrI u 3rg arr i zu
fa4h +qugrlraR rusryr iama g; f, zu fan8t mqvgtrr zn averark a ff
rap a fa4ht araern 'st ma at au a a?hr+ z& stl

·. i In case of any loss of goods where the loss occur in transit fro_m a factory to a warehouse or tog er factory or from one warehouse to another during the course of processing of the goods in a
·. use or in storage whether in a factory or in a warehouse.
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.:B) -im cB' ~ ~~ "llT ~ "B AllT@d l=flcYf "CR <TT l=!Tc'f cB' FclAJ-JT01 "B '3qlj'p1 ~ ~
l=flcYf "Cf'< 3Tlg[ca # Rd aa \Jl1' -im a ares fa»Rt rs; u rat Alll@d -g I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3Wl1i '3clllci.-J cB1" '3clllci.-J ~ cB' :rrm a fg Gil spl if ru at nu{& sit ha r?st
uit sa erit vi fa :J,tl I fGJ cb ~. ~ cB' 8RT -qfffi'f cJ1' ~ "CR <TT GJTci" 1f fclITf
3rferfa (i.2) 1998 tITTT 109 8RT~ ~ ~ 'ITT I

(1)

(c) Credit of any duty allowed to be utilized towards payment of ~xcise duty on final
products under the provisions of this Act or the Rules made there Linder and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a€ta sqlai yen (r9a) Para), 2001 cB" ~ 9 cB" 3WIB FclAR:~ m~ ~-8 if
al ,fat i, ha a2gt uf 3mgr h feta Rh ma cB' ~"lt1-<4te>1-~ ~ 3NR'i
3r7el al at-t uRzji rr 5fr 3mr4a f@an urm aR@ [a 7er Tal g.T 4I gfhf
cB' 3W@ tfRT 35-~ "B Rmffif -cm- cB' :rrm ~ ~ cB' T-TT~ €an-6 arr a) 4f fl eh#
afegy

0

The above application shall be made in duplicate in Form No. EA-:~ as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ··

{2) Rfcl\J"l.-i ~ cB" T-TT~ Gei viva a ca Gara put zu '3x-f"ff cf)"l-j' M ~ 200/-'CBTfr
'T@A cti- vlTT!' 3ITT' viii x-ia ·7 vq ala a unlar it c=rr 1 ooo /- cti- 'CBTfr 1fTTfR cti- vlTT!' :

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0
than Rupees One Lac. · ·

Rt zfca, €tu qraa gca a tar a r#la nuf@raw a ,R 3r@
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta ala yen 3rf@1fr4 , 1944 cB1" tITTT 35-6ll/35-~ cB' 3W@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) sq~Rua aRba 2 (1) a i sagur3rarar #t srfta, or@catm i #ta yea,
#€tr qr€a zca vi ara 34lat4 naf@au(fre€) t uf2a et#ta 4"1fdcbl, 3-l$l-Ji:;1611ci

if 2nd"8Tffi", isl§J:Jlcli i-rcR, JH-lxcll, frR<c.Jx.--JIJlx, '3H5J:J~lisll~-38ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,!3ahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

~-;;::other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be;.. filed in quadrupli~ate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public s.ector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ s« Gr?gt i a{ pa or?xii at rat star & at r@la e sir # frg #ta cnT :TTTfR
sqja za fan st afeg zu au # sag fl fa frat 1:fcfr c!?l1:f "fr m ~ ~
qefenf 3r4)R)a mt,Tf@eras at va 3rat a a4l at at gas4a fhu urar 'g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 1rarer zrcasr@fu 197o zrnizif@r #t sq-1 oiaf fe#ffa f,3 a
3rr4ea zn Torrez zrenfe1fa Rufu ,Tf@rant # 3met a rat t ga wau 6.so h
arurzlaa zca fa am a)a
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed Linder scheduled-I item
of the court fee Act, 1975 as amended.

(5) z 3it ii@r ii aot firut av are fruit ctr ail #ft ezn 3naffa fut Grat k it
ft zca, i€tu sara z[ca vi ara 3r41#tu -Inf@raw (raff@fer) f.TTr:r. 1982 "# frrf%c=r
r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+o t4 grca, a4ta snrza zca vi ara 3r9la =nrar@raw (Rrez), vfeorftait
~ ~ "B cpc'fo!.ll-li1 I(Demand) gi s(Penalty) cnT 10% 1l'f satas /af ? tare«if»,
sf@raa qa un:rf 10~~% !(Section 35 F of the Central Excise·Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

a4{lanr zye«a sitaiak iafa, sf@r zh "anat rim(Duty Demanded)
a. (Section)m 11D "1$~f.iwfTc:T~;
gs famra hr@ 3fez alft;
a &nae 2feefita fua 6hauft.

> rsqaa'«ifa r@he ± as@q snr «~lgar3, er8hrfr art #Ru q{fsarf2a+
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(!viii) amount determined under Section 11 D;
(lix) amount of erroneous Cenvat Credit taken;
(Ix) amount payable under Rule 6 of the Cenvat Credit Rules.

zr an2r a#fsrfh f@rasuraarsri press srzrar yeau au R4a1fa t atifggyea 10%

I ... Ton sazikaau RaalR4a alaaushogram r al statI
I ...,,.t'ci...,
' 'cl,<'.\ ''·1!.'

16~~,0''t•:_..:!~';,,:;.~~~ view of above, an appeal against this order shall lie before the Tribunal on payment of
'§ 1t~0o 1)?, the duty demanded where duty or duty and penalty are in dispute, or penalty, where

1c\_~:~n )fYJ~t · lone is in dispute." ..
s'#» '
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner, CGST,

Division-V, Commissionerate- Ahmedabad South (hereinafter referred to as

the appellant), on the basis of Review Order No. 41/2022-23 dated 31.08.2022

passed by the Commissioner, Central GST, Ahmedabad South

Commissionerate in terms of Section 84 (1) of the Finance Act, 1994, against

Order in Original No. 10/CGST/Ahmd-South/AC/PMC/2022-23 dated

30.05.2022 [hereinafter referred to as "impugned order] passed by the

Assistant Commissioner, CGST, Division-V, Commissionerate- Ahmedabad

South [hereinafter referred to as "adjudicating authority] in the case ofMls.

Sarjan Developers, Shivbhumi Industrial Plot, Kubadthal Road, Near

Vivekanand Farm, Kubadthal, Daskroi, Ahmedabad-382 430 [hereinafter

referred to as the respondent].

2. Briefly stated, the facts of the case are that as per the information

received from the Income Tax Department, it appeared that the respondent

had declared less taxable value in their ST-3 returns for FY. 2014-15. The

income of the respondent as per Form 26AS was amounting to

Rs.1,84,18,200/-, whereas the respondent had declared a taxable value

amounting to Rs.5,70,000/- in their ST-3 returns. The respondent was

requested vide letters on different dates to submit the documents clarifying the

difference in respect of their income. However, the respondent failed to submit

the required details/documents. Therefore, the respondent was issued Show

Cause Notice bearing No. GEXCOM/SCN/ST/574/Sarjan/2020-CGST-DIV-5-

COMMRTE-AHMEDABAD (S) dated 25.09.2020, wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.22, 06,038/- under

the provisions of Section 73 of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77 and 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order and the proceedings
initiated against the respondent were dropped.

0

0
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4. Being aggrieved with the impugned o~der, the appellant department

have filed the present appeal on the following grounds :

1. The adjudicating authority has only given findings on the amount of

Rs.1,84, 18,200/- and has failed to give findings on the income of

Rs.10,00,000/- and Rs.7,81,000/- which were received by the respondent

during the said period.

11. The adjudicating authority has concluded that the respondent had

earned income of Rs.1,84, 18,200/- from sale ofplots. However, as per the

SCN, it was alleged that the respondent's total income was

Rs.1,84,18,200/- out of which Rs.5,70,000/- was shown in the ST-3

returns.

O • If it is assumed that the respondent has earned all the income from sale

of plots, then how is it possible that the respondent had shown

Rs.5, 70,000/- out ofRs.1,84, 18,200/- as taxable income. The adjudicating

authority is silent on this part and has not recorded any findings.

1v. The adjudicating authority has failed to bring on record the dates on

which the sale deeds were executed and whether payments from such

sale deeds were received during the material period or not.

v. The adjudicating authority has taken a very casual approach in deciding

a case wherein huge revenue is involved and, therefore, passed a non

speaking and cryptic order.
0

5. Personal Hearing in the case was held on 09.02.2023. Shri Manthan

Khokhani, Chartered Accountant, appeared on behalf of the respondent for

the hearing. He stated that all the documents pertaining to the sale of land

was provided to adjudicating authority, based on which the order was passed.

6. Subsequently, m the written submission filed on 23.02.2023, the

respondent, contended, inter alia, that :

»» They are engaged in the business of real estate development. During the

period under consideration, they received advance of Rs.5,70,000/-

?
t

hey paid service tax on the said amount.
v

?

.'/
,+.. -,..
.

against sale of shops to be done before receipt of BU and, accordingly,
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► They were also in receipt of construction contract income of

Rs.10,00,000/- on which they had discharged the service tax liability on

26.09.2015 along with interest, though, the same was not declared in the

ST-3 returns.

► They had also sold several plots of land during the year under

consideration for Rs.1,84,18,200/- on which no service tax is payable as

sale of land is outside the purview of service tax.

►- They had submitted copies of the sales agreement made which proved

that the agreements were in respect of sale ofplot of land and, hence, not

exigible to· service tax. These facts were considered by the adjudicating

authority and after due verification ofthe records, order was passed that

they were not liable to pay service tax.

► The department has filed appeal on the ground that the date of sale

agreement has not been mentioned in the impugned order. However,

there is no statutory requirement to mention dates of sale deeds in the

order. Therefore, merely because the dates have not been mentioned, it

cannot be said that the adjudicating authority has not verified the

impugned transactions. They submit copies of the ledgers to evidence

receipt of money.

0

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the written submissions filed by the respondent and the

materials available on records. The issue before me for decision is whether the

impugned order passed by the adjudicating authority dropping the demand of

service.tax amounting to Rs.22,06,038/-, in the facts and circumstances of the

case, is legal and proper. The demand pertains to FY. 2014-15.

0

8. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the respondent was called upon

to submit documents/details in respect of the service income earned by them.

However, the respondent failed to submit the same. Thereafter, the respondent

was issued SCN demanding service tax by considering the income earned by

them as 'income earned from providing taxable services. However, no cogent

reason or justification is forthcoming for raising the demand against the

respondent. It is also not specified as to under which category of service, the

-c- 'i):ltfofy~Y.ment of service tax is alleged against the respondent. The demand of
'·. 'e 6,

'$ ° ". e$ 273.. %3¥= } -°
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• &

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the respondent had reported income from

sale of services in their ITR. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

0

8.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the

CBIC, wherein it was directed that :

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as instructed

by the Board has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, on this

very ground the demand raised vide the impugned SCN is liable to be dropped.

9. It is observed that the appellant department has filed the present appeal

on the grounds that the adjudicating authority has not given any findings in

respect of the income amounting to Rs.10,00,000/- received by the respondent

from Construction contract and Rs.7,81,000/- received by the respondent as

advance from customers against sale of shop. In this regard, it is observed that

the SCN issued to the respondent alleged that the income of respondent as per

Form 26AS was Rs.1,84,18,200/- and that they had had only declared

Rs.5,70,000/- in their ST-3 returns. It was, therefore, alleged that there was a

short declaration of taxable value amounting to Rs.1,78,48,200/-. The

adjudicating authority had, after examining the documents viz. sale deeds,

ledger accounts and P&L Account, found that the income earned by the

respondent was pertaining to sale of land/plot and, therefore, held that the said

amount cannot be held to be consideration towards providing service.

refore, there is no merit in the contention of the appellant department that

djudicating authority has not given any finding in respect of the income

e nting to Rs.10,00,000/- and Rs.7,81,000/-. Further, since the adjudicating
B

1..e

0
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authority has examined the relevant documents submitted by the respondent

before passing the impugned order, there is also no merit in the contention of

the appellant department that the dates of the sale deeds have not been

brought on record and whether the payments pertained to the material period

or not.

9.1 It is further observed that the appellant department has not come

forward with any document or evidence indicating that the conclusions arrived

at by the adjudicating authority, after verification of the documents submitted

by the respondent, are erroneous. Neither has the appellant department

refuted or countered any of the findings of the adjudicating authority.

Consequently, I am of the considered view that the appeal filed by the

appellant department is devoid ofmerits.

0
9.2 As regards the income of Rs.10,00,000/-, it is observed that the

respondent had in their submissions, before the adjudicating authority as well

as in their cross-objection, submitted that they had discharged the service tax

liability along with interest on 26.09.2015. Further, in respect of the income

amounting to Rs.7,81,000/-, the respondent have contended that they had

returned the amount ofRs.2,11,000/-, which was received as booking advance,

and had declared the balance amount ofRs.5, 70,000/- in their ST-3 returns and
paid service tax.

10. In view of the facts discussed hereinabove, I uphold the impugned order 0
and reject the appeal filed by the appellant department.

The appeal filed by the appellant stands dispo ed of in above terms.

Atte~

(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

• () 0205,R#4e ,o '> -.
.I

hilesh Kumar )
Commissioner (Appeals)
Date: 01.03.2023.
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BY RPAD I SPEED POST
To

The Assistant Commissioner,
CGST, Division- V,
Commissionerate ' Ahmedabad South.

M/s. Sarjan Developers,
Shivbhumi Industrial Plot,
Kubadthal Road,
Near Vivekanand Farm,
Kubadthal, Daskroi,
Ahmedabad-382 430

Appellant

Respondent

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
_4Guard File.
5. P.A. File.




